!
I

Eddie Hareell, Jr., Chairman Tom Robetts, Commissioner

Leonard Hubert, Commissioner Rashmi Yajnik, Commissioner

Grace Ramos, Commissioner G. Michael Pavton. Executive Director

Governor Ted Strickland

B-R-I-E-F-I-N-G

April 29, 2009

SUBJECT: The Ohio Civil Rights Commission’s (“OCRC?”) Position on Housing
Enforcement Amendments Contained in HB No. 1 (Budget Bill) and its
Rationale for Not Including Additional Legislative Changes Through the
Budget Language Process

Statutory-amendments to the Ohio Civil Rights Act, R.C. Chapter 4112, have been placed inHB .
No. 1 as requested by the OCRC. The rationale for the amendments is to render Ohio’sifair -

houéing law substantiallv equivalent to federal fair housing law following several:Ohio court |
decisions construing housing issues inconsistent with legislative intent and federal law:.: Ohio’s . .-~ o

fair housing law was amended in 1992 (sponsored by Representative Vernon Sykes) for the:-
express purpose of making Ohio’s fair housing law substantially equivalent to-federal fair -
housing law. Consequently, the amendments are not an expansion of fair housing rights. The
amendments merely realign Ohio law to be substantially equivalent to federal fair housing law.
This analysis has been thoroughly researched with the input and advice of the Ohio Attorney

General.
The statutory amendments address the following issues:
A. Standing of Fair Housing Groups

The amendment defines an “aggrieved person” as including private fair housing enforcement
organizations, other organizations who assist in fair housing enforcement, and anyone who
claims an injury. This will provide standing to such organizations and individuals and overrule
the Chance appellate decision which held that private fair housing groups are not aggrieved
persons within the meaning of Ohio law and have no standing to bring enforcement actions for
and on behalf of persons or communities.
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B. Issuance of Subpoenas

The amendment provides every party to an administrative hearing before the OCRC with the
right to have subpoenas issued.

C. Right of Intervention

This amendment to R.C. 4112.051 provides a complainant or aggrieved person with the right to
intervene in a civil action in a court of law.

D. Relief Available for Pattern & Practice Violations

This amendment to R.C. 4112.052 provides for appropriate relief for dwellings deemed non-
compliant with accessibility guidelines including authority to secure retrofitting relief.

E. Right of Substantive Intervention

This amendment to R.C. 4112.05 seeks to provide the right of intervention, discovery, cross-
examination and oral arguments in administrative hearings before the OCRC’s Administrative

Law Judge.
o OCRC’s Raiionale for Not Supporting Additional Amendment& |

" HUD and others ‘have' also insisted on addlng addltlonal arnendments to purportedly-render.

 Ohio’s housmg law substant1a11y equlvalent to federal fair housmg law. The OCRC has’ not c T |
‘ -""requested ‘thé amendments as ‘part of a budget language package because the issues'do not e

involve a material deﬁc1ency in Ohio law when compared to federal law. However, the OCRC
" doés not oppose ‘and will support’ amendmg ‘Ohio’s law "if the amendments are more
" appropriately introduced as general legislation and not as part of a budget language packagé.

HB No. 444 Does Not Create an Enforcemerit Obstacle in Fair Housing Enforcement -

HB No. 444 was enacted in January 2009. The bill substantively states that once design and
construction plans for multi-family dwelling units are approved by local building officials, a
“rebuttable presumption” is created that the plans comply with accessibility standards for the
disabled. (See attached #1, text of HB No. 444.) A rebuttable presumption is defined as “(a)
species of legal presumption which holds good until evidence contrary to it is introduced.”
Black’s Law Dictionary 1139 (Fifth Edition, 1979) The OCRC and plaintiffs carry the burden of
proof in establishing a prima facie case of accessibility discrimination against the disabled. It is
the OCRC’s position that the presumption contained in HB No. 444 vanishes upon the
establishment of a prima facie case of discrimination. The OCRC intends to develop policy
guidance explaining this position. The establishment of a rebuttable presumption in HB No. 444
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does not create an enforcement obstacle to enjoyment of fair housing rights and is therefore not a
substantial equivalency issue.

The Ohio Supreme Court’s Akron Metropolitan Housing Authority
Decision Which Held That a Landlord Has No Duty to Eliminate
Tenant-on-Tenant Harassment is Not a Substantial Equivalency Issue
Because Federal Law is Scant in Mandating This Duty

The Ohio Supreme Court in a case of first impression recently ruled that a landlord has
no legal duty to eliminate tenant-on-tenant harassment. (See OCRC v. Akron
Metropolitan Housing Authority (2008), 119 Ohio St. 3d 77, 892 N.E. 2d 415.) HUD
and others have insisted that Ohio’s law in this regard must now be changed to render it
substantially equivalent to federal fair housing law. The OCRC has not sought the
amendment because there is scant federal court precedent mandating a landlord’s duty to
eliminate tenant-on-tenant harassment. HUD has no administrative rule on the subject
and its policy guidance supports the OCRC'’s position.

The OCRC, like HUD, imposes liability on actors, agents, or owners of multi-family
dwellings for their own acts of harassment in violation of Ohio law. The amendment::- -
.., ,sought by HUD does not involve the acts of landlords .or their agents. The question

' before the General Assemny in the budget language process is whether under federal law*"

" 'Ilandlords have'a: legal duty to ‘eliminaté ténant-on-tenant harassment when they or:their IR I

ST ST S e e e

- agents are not personally mvolved in the harassmg conduct

’ T

Statute of Lzmztatzons Jfor Deszgn & Constructzon Cases :

_ Th1s is an issue first ralsed by HUD by letter dated Aprﬂ 23 2009, wherein HUD asserts -
that the statute of limitations period should not commence until a covered building is-
brought into compliance with law as opposed to when the-last occupancy permit is issued
while acknowledging that at least one federal circuit court rejects its interpretation. The
OCRC has not requested an amendment on this issue because there is scant and unsettled
federal law on the subject. A substantial equivalency analysis cannot be reasonably

applied to this issue.
Summary

Based on the foregoing, the OCRC urges passage of the budget amendments contained in HB
No. 1 to restore Ohio’s fair housing rights on par with federal fair housing law. The OCRC will
support additional amendments involving HB No. 444, the AMHA decision, and a statute of
limitations for construction and design cases if the amendments are not submitted as part of a

budget language package.
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g A(B)(_)_ Except as otherWIse provlded in thls sectlon, the standards and rules adopted by the board pursuant to thls

as amended and the "Falr Housing Amendments Act of 1988 " 102 Stat. 1619, 42 U S.C.A. 3601, as amended.

(Amended Substitute House Bill Number 444)

AN ACT

To amend sections 3781.111, 4517.21, 4740.01, 4740.02, 4740,04, and 4740.10 and to enact
section 4740.16 of the Revised Code to make changes to the construction industry licensing
laws, to discipline unlicensed contractors, eliminate unlicensed contractor activity, to provide
that an Insurer or subrogee may sell through a licensed motor vehicle auction owner a motor
vehicle that comes into its possession through the operation of an Insurance contract, to
create a rebuttable presumption for purposes of enforcement of the Ohlo Civil Rights
Commission that items submitted for plan approval under the Board Bullding Standards rules
are in compliance with the Board's rules relating to accessibility,; and to require the Board to
provide statewide training on accessibility rules.

Be it enacted by the General Assembly of the State of Ohla. .
SECTION 1. That sectlons 3781, 111 ,4517.21, 4740 01, 4740 02, 4740 04, and 4740 10 be amended .and section
4740 6 of the Revlsed Code be enacted to read as follows:. ) N

11. ‘(A) In addltloh to the powérs confer
tandards and rulés b facllitate the reasonable acc‘ess and use'by all persons .with a:

dlsablllty of-all bulldln%s and’ Facllitiés ‘of ‘bulldings:for which plas are’ submitted for approval under.séction’

ode No standard or rule shall be' applled 10 any- bulld(ng the plans or drawlngs

section“shall be"in accordance with the "Americans with Disabilities Act of 1990," 104 Stat. 327;:42 U.S.C.A. 12104,

e plans, drawings, specifications, o
b1 On o (e gigce ro

c 3791.04°of the Revised Code creates a rebuttable presumption tha
data submitted ate in compliance with the rules adopted by the board pursuant to

accessibllity, & .

(C) AII s]gns posted to deslgnate special parking locations for persons with a disability and persons with disabliities
that limit or Impair the ablilty to walk in accordance with division (E) of section 4511.69 of the Revised-Code and the
standards and rules adopted pursuant to this section shall be mounted on a fixed or movable post or otherwise
affixed In a vertical position at a height so that the sign Is clearly visible to the driver of a vehicle when parked In
such a location, If a new slgn or a replacement sign designating a special parking location is posted on or after e

October 14, 1999, there also shall be affixed upon the surface of that sign or
affixed next to the designating sign a notice that states the fine applicable for the offense of parking a motor vehicle
in the special desrgnated parking location If the motor vehicle is not legally entitled to be parked in that location.

(D) As used In this section, "disability" has the same meaning as In section 4112.01 of the Revised Code. As used in
division (C) of this sectlon, "persons with disabilities that limit or Impair the ability to walk" has the same meaning
asin divlslon (A)(1) of section 4503.44 of the Revised Code.

(E) No owner of a building or facllity where special parking locations for persons with a disabllity must be deslgnated
In accordance with the standards and rules adopted pursuant to this section shall fall to properly mark the special
parking locatlons as required by those standards and rules or fail to maintaln the markings of the speclal parking
locations, Including the erection -and maintenance of the fixed or movable signs.

ewlde training on the rules adopted by ¢ ursuant to thi on

F) The board annually shall
rsonnel certified by the board who approve

relate to accessibility for nonresidential buildi: men
review plans, and inspect nonresidentlal construction.

Sec, 4517.21. (A) No motor vehicle auction owner licensed under Chapter 4517. of the Revised Code shali:
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